The chief is a chief through the people Using Rule 7(1) to test the authority of a chief to litigate on behalf of his people * Wilmien Wicomb is an attorney in the Constitutional Litigation Unit of the Legal Resources Centre. Her practice specialises in issues of African customary law and community governance systems, also as it relates to community rights to natural resources such as land, fishing and other extractives.
Wilmien Wicomb* In this case note, I will first set out very briefly the history of land dispossession in pre-colonial, colonial resources, but also of authority. In the context of the latest commodity resource boom, which targets rural areas almost exclusively, it matters a great deal.
This note discusses the judgement handed down by the North West High Court in Mafikeng in an interlocutory application in the matter of the Royal Bafokeng Nation (RNB) vs the Minister of Rural Development and Land

Affairs and Others. The application was brought by several 'sub'-communities under the jurisdiction of the RBN, challenging the latter's authority to litigate on their behalf. This application relates to a growing
To be recognised as the leader of a community is increasingly to be the one to decide over the fate of that community's resources. 4 In the context of growing tensions in the North West Province platinum belt, any mechanism that might allow affected community members to raise their voices effectively through formal legal processes must surely reduce the frustration that has led to the instances of violent protest that have become associated with the area.
I then turn to a discussion of the main application of the RBN to have 61 farms transferred into its name, the opposition raised by several parties, and the interim Rule 7 application, which is the subject of this case note. I conclude by discussing the potential significance of the judgement for the issues set out here.
The relevant history of land dispossession in the Transvaal supposedly an attempt to clarify history once and for all and re-establish the leaders whose legitimacy is sourced from custom rather than past political favour.
Unfortunately, the Commission was fraught with difficulties, with every one of the handful of decisions made public already, the subject of litigation.
Alongside the rise of the recognised leaders, history remains a pawn to be manipulated by those in power.
In an illustration of the contestations over both the leadership and their areas of jurisdiction, the lodging of disputes picked up so much speed over the last decade that a series of provincial commissions were constituted -and inundated. In Limpopo alone, over 500 disputes were lodged by May 2012. 18 To date, none has been settled in that province. • Rule 7 can be invoked at any time before judgement
• While 'it is a practical rule which mostly turns out to be compliance with a procedural formality', it can, in some cases, impact substantively on the rights of litigants On the issue of whether the LRC clients were able to show 'good cause', the court held that it included a 'satisfactory explanation for raising it at the time it is raised'; that prejudice to the other party must be taken into account; and that there must be the prospect for the objection to be a good one. Good cause would also require 'some indication that prejudice [to the party alleging lack of authorisation] will be averted'.
Assessing the arguments before it, the court found that the question of authority was of such importance that it had to be resolved sooner rather than later.
The LRC clients had shown their challenge to be a serious one and the RBN had not disputed that the issue of authority was one that had to be decided.
In the circumstances, the purpose of the rule -to avoid the cluttering of pleadings on the one hand, but provide a safeguard to prevent a person from denying his authority for issuing the process on the other 38 -would be served by granting the application.
The order granted refers three particular issues for oral evidence, namely:
• 15 Traditional leaders lobbied strongly in favour of this notion on many fronts, but in particular in the National Reference Group on land reform (NAREG) working groups on land set up by the Minister of Rural Development and Land Reform. The traditional leaders in particular rejected the existence of Communal Property Associations (CPAs) holding land within their territories. As a result, the newly proposed Communal Land Tenure Policy proposes that CPAs will only exist outside the territory of traditional leaders.
